UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

CHARLES E. BUCKLEY,
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V. C. A. No. 04-206S
BROMN PLASTI CS MACHI NERY, LLC;
PLASTI CS MACH NERY, LP; and
PLASTI CS MACHI NERY MANAGEMENT,
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N N N N N N N N N N N N

DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge.

_ _Charles E. Buckley (“Plaintiff” or “Buckley”) comenced a
civil action sounding in breach of contract agai nst Brown Pl astics
Machi nery, LLC (“Brown”); Plastics Mchinery, LP (“PM.P"); and
Plastics Machinery Managenent, I nc. (“PM ") (collectively
“Def endants”) on May 24, 2004. Approximtely eight nonths |ater,
on February 10, 2005, a jury returned a verdict in Buckley' s favor
awar di ng hi m damages for his contract claim On that sane day,
this Court entered a judgnent consistent with the jury s verdict in

the amount of $758,277.* Pursuant to Rule 59(e) of the Federal

'Def endants point out in their post-trial nenorandumthat the
Judgnent entered by this Court is incorrect and ought to be
corrected. Based on Defendants’ calculations, the judgnent
di screpancy anounts to $6. (Defs.’” Mem of Lawin Supp. for J. as
a Matter of Law, at 2; Defs.” Mem of Law in Resp. and Opp’'n to
Pl.’s M to Am, at 5.)



Rul es of Civil Procedure,? Buckley filed a tinely Motion to Anend
t he Judgnment to Include Prejudgnent Interest.® The issues raised
by Plaintiff’s notion are three-fold: (1) whether Buckley is
entitled to prejudgnent interest; (2) if so, at what rate is the
interest to be calculated; and (3) if interest is appropriate, and
the rate is determned, from what point does the prejudgnent
interest accrue. The first two issues present mninmal chall enge,
while the third requires the Court to | ook to the deci sional |aw of

the Suprenme Court of Rhode Island, and federal courts applying

2“Any notion to alter or anend a judgnent shall be filed no
| ater than 10 days after entry of the judgnent.” Fed. R Cv. P.
59(e). Plaintiff’s notion was filed on February 18, 2005; judgnment
was entered on February 10, 2005. The First Grcuit has clearly
stated: “Rule 59(e) notions are ainmed at reconsideration, not
initial consideration. Thus, parties should not use themto raise
argunents which could, and shoul d, have been nade before judgnment
i ssued. Motions under Rule 59(e) nust either clearly establish a
mani fest error of |aw or nust present newly di scovered evi dence.”
Federal Deposit Ins. Corp. v. Wrld Univ., Inc., 978 F.2d 10, 16
(1st Cir. 1992) (enphasis in original) (internal citations and
quotations onmtted). Wi | e Defendants have not raised any such
argunment with respect to Plaintiff’s nmotion, for clarity, this
Court points out that Plaintiff’s Rule 59(e) notion is proper for
rai sing the issue of prejudgnent interest. See Crowe v. Bol duc,
365 F. 3d 86, 92-93 (1st Cir. 2004) (holding that Rule 59(e) is “the
proper procedural vehicle for notions seeking to revise a judgnent
to include an initial award of prejudgnent interest (whether

mandatory or discretionary)”). In Cowe, the court limted its
holding to “those cases in which the judgnment, prior to the
attenpted revision, is altogether silent as to prejudgnment
interest.” 1d. at 93 n.5.

Plaintiff also requests a determ nation on post-judgnent
interest. (Pl.’s Mem of L. in Supp. of M to Amend., at 3.) The
i ssue of post-judgnent interest will be addressed in a separate
portion of this decision.



Rhode Island law, for direction.* The Rhode Island Suprene Court
has not yet been confronted with such an issue in a simlar
context, and therefore, has afforded this Court with |imted
gui dance; however, several cases (both state and federal) provide
i nsight regarding the policy-laden topic of prejudgnent interest.
Based upon the pertinent evidence offered at trial, and after a
conpr ehensi ve exam nati on of the applicable statutes and case | aw,
this Court concludes that Plaintiff’s notion shall be granted with
respect to anendi ng the Judgnment to include prejudgnent interest.
However, for the reasons detail ed bel ow, the prejudgnent interest
to be added to the Judgnent will be in the anobunt of $65, 316. 60,
rather than the $371,555.73 which Plaintiff is seeking in his
not i on.
l. Backgr ound

_ Plaintiff was enployed with Brown as its President and Chief
Executive O ficer until August 31, 2001. At that point, Plaintiff
ceased enploynent with Brown, and the two parties entered into a
witten agreenent entitled, “Charles E. Buckley Transition”
(“Transition Agreenent”). On Septenber 4, 2001, the Transition
Agreenent was signed by Plaintiff and Larry W G es, Vice President
of Brown. The Transition Agreenent contai ned enunerated rights and

responsibilities of the two parties. In essence, the agreenent

“As will be discussed, the matter before the Court, is
governed in part by Rhode I|sland | aw.
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obligated Plaintiff (1) not to conpete with Brown, or any of its
subsidiaries or affiliates; (2) not to hire or interfere wth any
of the enpl oyees of Brown, or its subsidiaries or affiliates; and
(3) not to solicit or interfere with any of the custonmers of the
sanme, from Septenber 1, 2001, through March 1, 200S3. Plaintiff
al so retained his investnment in PMLP. In return, Brown was to nmake
paynments to Plaintiff, which included equity appreciation rights
(“EARs”).% Following the signing of the Transition Agreenent,
Plaintiff received only a portion of the paynments.® Defendants
contended at trial that Plaintiff received all benefits that were
imediately due, and that the EAR paynents were subject to
conditions that had not yet been net and were dependant on
reference to the terns of a separate agreenent. Plaintiff filed
this lawsuit claimng Defendants had breached the Transition
Agreenent by failing to make the paynents set forth in the
docunent . Followng a jury trial, a verdict was returned for
Plaintiff, awarding damages in the anount of $758,277. After
Judgnent was entered on the verdict, Plaintiff noved to anmend the

Judgnent to include prejudgnent interest.

*The EARs in question involve the sale of tw of Brown's
subsi di ari es, Cunberl and Engi neering (“Cunberland”) and Beri nger.

®The Transition Agreenent states the anmpunt due for the sale
of Cunberland is $598, 490. This anobunt has been off-set by
$38,506, in accord with the terns of the Transition Agreenent.
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1. Di scussi on

A. Prej udgnent | nterest

This case is before the Court wunder federal diversity
jurisdiction pursuant to 28 U S.C. 8§ 1332 (2005). “In diversity
cases, state law nust be applied in determ ning whether and how

much pre-judgnment interest should be awarded.” Fratus v. Republic

Western Ins. Co., 147 F.3d 25, 30 (1st G r. 1998); see also Vul can

Aut onoti ve Equi pnent, Ltd. v. dobal Marine Engine & Parts, |nc.

240 F. Supp. 2d 156, 160-61 (D.R 1. 2003) (“In order to determ ne
the anount of interest owed plaintiff, this Court nust apply the
| aws of the State of Rhode |sland, because this case arises under
federal diversity jurisdiction. . . .”). Therefore, the first two
issues to be addressed in Plaintiff’s notion: (1) whether he is
entitled to prejudgnent interest, and (2) if so, at what rate is
the interest to be calculated, are governed by RI. Gen. Laws § 9-
21-10.7 Putting aside Defendants’ Mdtion for Judgnent as a Matter

of Law,® all parties are in agreenent that, based on the | anguage

'R1. Gen. Laws 8§ 9-21-10(a) provides, in pertinent part:

In any civil action in which a verdict is rendered or a
deci si on made for pecuni ary damages, there shall be added
by the clerk of the court to the anount of damages
interest at the rate of twelve percent (129% per annum
t hereon fromthe date the cause of action accrued, which
shall be included in the judgnment entered therein.

8Def endants’ Renewed Mdtion for Judgnment as a Matter of Law,
or in the Alternative, for a New Trial is addressed in a separate
O der.



of 8§ 9-21-10, Buckley is entitled to prejudgnent interest on the
awar ded damages, at a rate of twelve percent per annum The
parties’ contentions are supported by the decisions of the Suprene

Court of Rhode Isl and. See Joni Auto Rentals, Inc. v. Weir Auto

Sales, Inc., 491 A 2d 328, 329-30 (R 1. 1985) (upholding tria

justice s award of prejudgnent interest in breach of contract claim

under 8 9-21-10); N. Smthfield Teachers Ass’n v. N Smthfield

Sch. Comm, 461 A 2d 930, 934 (R 1. 1983) (reaffirmng its prior

holding in Aiello Constr., Inc. v. Nationwide Tractor Trailer

Trai ning & Pl acenent Corp., 413 A 2d 85 (R |I. 1980), that § 9-21-10

applies to judgnents in actions for damages for breach of
contract).

There is disagreenent, however, over the point in time from
which the interest is to be calculated. Looking to what appears to

be pl ain and unanbi guous | anguage within the statute, the Court is

instructed that prejudgnent interest “shall be added . . . fromthe
date the cause of action accrued.” RI1. Gen. Laws § 9-21-10
(enphasis added). It is the interpretation of this phrase that is

at the core of the parties’ dispute. The applicable case | aw (both
state and federal) interpreting 8 9-21-10, provides no clear
answer . Moreover, while 8 9-21-10 appears to mandate that the
clerk shall include prejudgnent interest in every civil judgnment in
accordance with the terns of the statute, this section has been

interpreted so as not to abrogate the court’s discretion to



determ ne whether or to what extent a prevailing party nay be

entitled to such prejudgnent interest. See Holnes v. Bateson, 583

F.2d 542 (1st Cr. 1978) (concluding that the federal district
court maintained discretion to determ ne that prejudgnent interest

under 8 9-21-10 ought to be inposed); Commercial Assocs. v. Tilcon

Gammi no, Inc., 801 F. Supp. 939 (D.RI. 1992), aff’'d, 998 F. 2d 1092

(1st Cir. 1993) (sane).® In this case, there is no conpelling
reason to ignore the directive of the statute; therefore,
Plaintiff’s notionis appropriate for the application of § 9-21-10.
The question is how the statute is to be appli ed.

1. Interpretation of § 9-21-10

In Buckley’'s Mdtion to Anend, he confidently asserts, “this
action accrued on Septenber 4, 2001, the date the contract was

signed and the date the EAR paynent becane payable to [him.”

°Not wi t hst andi ng t he mandat ory | anguage of the statute, courts
have exercised such discretion by carving out exceptions where
prejudgnent interest is denied all together. See Travelers Prop.
& Cas. Corp. v. Od Republic Ins. Co., 847 A 2d 303 (R 1. 2004)
(declining to inpose prejudgnment interest where parties settledthe
matter after a jury verdict, but before resolution of an appea
because the settlenent was reached with the injured party before
the rights had been finally adjudicated); Cabral v. Dupont, 764
A .2d 114 (R 1. 2001) (holding that a specific agreenent between the
parties where a check was deposited into an interest bearing
account amounted to an exception to the statute); Mrtin v.
Lunbernmen’s Mut. Cas. Co., 559 A 2d 1028 (R 1. 1989) (concl uding
that the famly of decedent killed in autonobile accident was not
entitled to prejudgnent interest, even though the insurance
proceeds were del ayed, where the insurer offered to pay up to the
policy limts, and the delay was caused entirely by the litigation
commenced by the famly).




(Pl.”s Mem at 2.) It follows, according to Buckley, that
prejudgnent interest ought to begin running from that point in
time. For Buckley, the calculation of the interest, based on the
tinme the action accrued, is a sinple, straight forward matter,
whi ch does not call for a | engthy discussion.

In contrast, Defendants nmaintain that if the Court determ nes
that prejudgnent interest is appropriate, Plaintiff’'s cause of
action did not accrue for purposes of 8§ 9-21-10 on Septenber 4,
2001, but rather on May 24, 2004, the date Plaintiff filed this
| awsuit. Defendants aver that May 24, 2004, the filing date, is
the earliest possible point fromwhich prejudgnment interest can be
triggered. In order to resolve this question, this Court |ooks to
deci si ons of the Rhode Island Suprene Court, as well as the federal
courts applying Rhode Island | aw, for guidance.

2. Accrual Based on Danmges

The Rhode |sland Suprenme Court has held that in a breach of
contract action, the focus of the inquiry under 8 9-21-10 is the
poi nt at which the plaintiff actually began to suffer damages. See

Bl ue R bbon Beef Co., Inc. v. Napolitano, 696 A 2d 1225, 1229 (R I.

1997); Jolicoeur Furniture Co., Inc. v. Baldelli, 653 A 2d 740, 755

(R 1. 1995); Mller v. Dixon Industries Corp., 513 A 2d 597, 602-03

(R1. 1986). It is also clear that the point at which the contract
is breached is not per se the point of accrual for prejudgnent

interest. In Blue Ri bbon Beef Co., the court held that, although




the plaintiff’s breach of contract cause of action accrued for
purposes of statute-of-limtations on the date of the breach,
prej udgnent interest under 8 9-21-10 did not accrue until two years
later. 696 A 2d at 1229-30. |In that case, the plaintiff suffered
damages fromlost-profits after its nmunicipal |andlord, the city of
Provi dence, breached its | ease agreenent. 1d. at 1227. Foll ow ng
a bench trial, a Rhode Island Superior Court justice entered a
judgnment in favor of the plaintiff which included interest fromthe
date of the breach. Id. On appeal, the city clainmed that the
trial justice erred by including interest on the plaintiff’s
damages fromthe date of the breach, rather than the fromthe date
the plaintiff’s “damages actually began to accrue.” |1d. Because
the trial justice found that the plaintiff did not sustain any
damages until a point intine after the breach of the contract, the
Suprene Court held that it was this date, after the breach, from
whi ch prejudgnent interest should have been cal culated. 1d. 1228-
29. The court cited 8§ 9-21-10, and acknow edged that
“Ip]rejudgnent interest generally begins fromthe date the cause of
action accrues.” |1d. at 1229. In support of its holding, the
court cited two prior decisions where it had held that the date of
breach was not the date of accrual for prejudgnent interest

pur poses. ld. (citing Jolicoeur Furniture Co., 653 A 2d at 755

(hol di ng that al t hough breach of contract occurred in 1987, accrual

of prejudgnent interest on the resulting damages was del ayed two



years until the plaintiffs had satisfied conditions precedent to
its performance); and MIler, 513 A 2d at 602-03 (holding, for the
pur pose of 8§ 9-21-10, the plaintiff’s claimproperly accrued on the
date he first could have exercised his stock options, rather than
on the earlier date he alleged his enploynent contract was
breached)).

The Rhode Island Suprene Court has repeatedly pointed to the
dual purposes to be served by i nposing prejudgnment interest as part
of the remedy for breach of contract: (1) to pronote early
settlenment of clains, and (2) to conpensate plaintiffs for the | oss

of use of noney rightfully owed. See Martin, 559 A 2d at 1031

Murphy v. United Steelwrkers of Anerica Local No. 5705, AFL-CI O

507 A.2d 1342, 1346 (R 1. 1986); D Meo v. Philbin, 502 A 2d 825,

826 (R 1. 1986). \Wether one of these purposes is nore inportant

than the ot her however, is not clear. Conpare Mirphy, 507 A 2d at

1346 (explaining that prejudgnent interest “serves two purposes:

it pronotes early settlenents, and nore inportantly, it conpensates

persons for the | oss of use of noney that was rightfully theirs”)
(enmphasi s added), with D Meo, 502 A . 2d at 826 (“[T] he Legislature’'s

primary intention was not to add interest but to establish a device

to encourage settlenents of cases. . . .”) (enphasis added). 1In a
case such as this (and no doubt many like it) both purposes are in
play. The point from which prejudgnent interest accrues is the

date fromwhich Plaintiff’s damages actually began, or put another
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way, fromthe point at which he was entitled to his noney, and did
not receive it; however, where, as here, the precise nonent at
which the rights to paynents vested in Plaintiff under the contract
is in dispute, another nethod of determ ning the date of accrual,
one which serves the dual purposes of the statute, may well be
appropri ate.

3. Accrual Based on Denand/ Tine of Filing

__ Defendants claim that the accrual date is not Septenber 4,
2004, because: (1) Plaintiff did not expect or request paynment on
that date; (2) no paynent to Plaintiff was owed on the Beringer
paynments on that date; and (3) to set the accrual date at that
point would not further the policies underlying the statute.
Accordi ng to Defendants, the correct point fromwhich to neasure an
award of prejudgnent interest, if any is to be awarded at all, is
the date of filing because that i s when Buckl ey nade an unequi vocal
demand for paynent to which he believed he was entitled, and is the
earliest date Buckley’ s claimcould have been settled. Defendants
maintain this conclusion is consistent with the purpose of
prej udgnent interest.

Support for a “time of filing” or “date of demand” point of
accrual under 8 9-21-10 is found in Fratus, 147 F.3d 25. In
Fratus, the First Circuit interpreted 8 9-21-10 such that “the
interest is automatically added by the clerk of courts from the

date of demand until the judgnent is entered.” 1d. at 30. 1In a

11



footnote followng this statenent, the court stated: “Under R I

Gen. Laws 8§ 9-21-10, pre-judgnment interest 1is technically
calculated from*‘the date the cause of action accrued.” Since the
cause of action in this case is a demand of performance on a
contract, the date of accrual for the cause of action was the date

of demand, i.e., the date the action was filed.” Id. at n.6

(citing Restatenent (Second) of Contracts 8 354 cm. b (1981))
(enphasi s added).

Here, the Plaintiff’'s danmages arose from the Transition
Agreenment which was the centerpiece of the trial. Accordingto the
Transition Agreenent Plaintiff would receive a percentage of the
increase in the value of the two businesses Cunberland and
Beringer, sold while Plaintiff was enployed by Defendants. The
amounts due for these sales were $598,490, and $198, 287

respectively. The amount due for Beringer was to be paid on an

12



install nent basis, and subject to a somewhat anbi guous condition.
The anpbunt due for Cunberland did not contain any conditions.!!
VWile the jury's verdict determned that Plaintiff was
entitled to $758, 277, the findings of the jury only set forth that
Plaintiff was, at the tinme of the suit, due such an amount. It is
not possible for this Court to accurately determ ne, based on the
jury’s verdict, the precise nonent Plaintiff was originally
entitled to these funds. Unli ke the prejudgnent interest cases
deci ded by the Suprenme Court of Rhode Island, where the dates of
the plaintiffs’ onset of actual damages were clearly identified,

here no such date is discernable. See Blue R bbon Beef Co., Inc.,

696 A.2d at 1228-29 (affirmng trial justice's finding that the
plaintiff began to sustain damages, due to lost profits, at the

begi nning of fiscal year 1982, or June 1, 1981, based on evi dence

°pPar agraph 4 of the Transition Agreenent states:
A.  EAR anount due for Cunberland $598, 490.

B. EAR anount due for Beringer $198,287. This anmount
wi |l be paid on an install nent basis based on the anmounts
pai d by Dynisco on Decenber 31, 2002, 2003, 2004 & 2005
(a portion, based on the cal culation of the anmount paid
i n January 2001 woul d be due i nmedi at el y once t he conpany
has appropriate funds to afford paynent).

(Pl.”s Ex. 1.)

“Preci se determ nation of Plaintiff’s “date of danages” i s not
only complicated by the anbiguity of the conditions placed on the
Beri nger paynents, but also by evidence introduced at trial that,
while Plaintiff claimed the EAR paynments were imediately and
uncondi tionally due upon signing of the Transition Agreenent, he
may not have expected, nor requested paynent until nmuch |ater.
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that the defendant’s breach began to affect the sales growth of the
plaintiff’'s business at that point); Mller, 513 A 2d at 602-03
(affirmng trial justice's finding that the plaintiff’s danmages
fromlost profits accrued on the specific dates he could have first

exerci sed stock options); Jolicoeur Furniture Co., Inc., 653 A 2d

at 755 (remanding to Superior Court for calculation of interest
fromdate on which the plaintiffs fully conplied with the terns of
their agreenment).'? Rather than speculate as to what the jury's
verdi ct may have represented, this Court believes the best approach
is to apply an equitable resolution that adopts the “tine of
filing” approach applied by the First Crcuit in Fratus.

In Fratus, the plaintiff’'s contract claimcalled for a demand
of performance on a contract. 147 F.3d at 30. The First Crcuit
held that the district court erred in failing to award prejudgnent
interest to the plaintiffs from the date that they filed their
conpl ai nt and demand for paynment in the district court. 1d. at 31.
Here, Plaintiff’s claimcan reasonably be characterized as a demand
for performance on the Transition Agreenent because he is claimng
he is presently entitled to the paynents reflected in the

agreenent. Because a “date of damages” approach is inpractical in

2Evi dence presented at trial, which the jury nmay have
considered in reaching its verdict, indicated that Plaintiff did
not expect, nor demand his EAR paynents at the tinme the Transition
Agreenment was signed. The jury nmay have determ ned that, while
Plaintiff may not have been entitled to the EAR proceeds at the
time of signing the agreenent, or shortly thereafter, he was,
nonet hel ess, entitled to themat the tinme he filed his suit.

14



this situation, and the Plaintiff’s filing of his | awsuit provides
a clear date of demand for performance, this Court finds that
prej udgnent interest as provided by 8§ 9-21-10, began to accrue on
May 24, 2004, the date of Plaintiff’'s filing of the lawsuit.?®
Furthernore, such a date reflects the jury's finding that the
Plaintiff was entitled to the funds represented in the Transition
Agreenent at the time he filed the suit.

In comng to such a determ nation, the Court is mndful that
one of the dual purposes of prejudgnent interest - encouraging
early settlenents of suits - speaks not only to defendants, but to
plaintiffs as well. By setting the point of accrual for
prejudgnent interest at the date of filing, plaintiffs are
di scouraged fromdragging their feet to the courthouse in hopes of
increasing their judgnent by application of the generous 12%

interest rate.® At the sanme tine, the defendant’s incentive to

3As Defendants pointed out at oral argunment, Plaintiff was
free to file his suit at any point following the signing of the
Transi tion Agreenent.

't may be noted that, with respect to the Beringer sale, the
| anguage of the Transition Agreenent provides that paynments wll be

made in installnments, with the final installnment date to be
Decenber 31, 2005. Any claimput forth by Defendants asserting an
injustice in paying interest on the final installnment, which

technically has not yet conme due, is off-set by the Court’s
equitable “date of filing” determ nation.

A “date of filing” approach provides predictability and
pronotes judicial efficiency, whereas a “date of damages” approach
can lead to a dispute as to the precise date, which fails to
advance either of these objectives. See generally Betty Canpbell,
Prejudgnent Interest in Tennessee: It's a Fine Mess Wre In

15



settle is maintained. Therefore, prejudgenent interest, running
from May, 24, 2004, to February 10, 2005, at a rate of twelve
percent per annumw || be added to the judgnment. This interest is
cal cul ated to be $65, 316. 60. '°

B. Post - j udgnent | nterest

___ _Plaintiff’'s Mdtion to Arend suggests that any post-judgnment
interest also be calculated at a rate of twelve percent as set
forth in 8§ 9-21-10.' Defendants contend that such a cal cul ation
is incorrect, and that any post-judgnent interest should be
cal cul ated pursuant to federal |aw rather than the Rhode Island

statute. This Court agrees.

Proposed Statutory Solutions to the |Inequitable Application of an
Equi t abl e Renedy, 34 U. Mem L. Rev. 789 (discussing the Tennessee
prej udgnent interest statute (which like 8§ 9-21-10 grants courts
di scretion in awarding interest) and its shortcom ngs).

*The calculation is as follows: $758,277 (judgnent) x .12
(12% per annum) = $90, 993.24. $90,993.24 + 365 (days in the year)
= $249.30 per day. $249.30 x 262 (nunber of days from May 24,
2004, to February 10, 2005) = $65, 316.60. See DilLuglio V.
Provi dence Auto Body, Inc., 755 A . 2d 757, 775 (R 1. 2000) (stating
that “we di sfavor conpoundi ng the interest on nonetary awards in a
j udgnment when the | egislature has not specifically authorized it,”
and pointing out that 8 9-21-10 nakes “no mention of conpoundi ng
interest”).

"W th respect to post-judgment interest, § 9-21-10(a) states:
“Post -j udgnent interest shall be calculated at the rate of twelve
percent (12% per annum and accrue on both the princi pal anount of
the judgnent and the prejudgnent interest entered therein.”
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In diversity actions, post-judgnent interest nust Dbe
cal cul ated according to the federal rate under 28 U S.C. § 1961.18

Most circuits have ruled on this i ssue and have hel d t hat
§ 1961 is properly applied in diversity actions and
therefore the federal rate of post-judgnent interest
appl i es.

Therefore, relying on the plain | anguage of the text
and the rulings on this issue in other circuits, we
adhere to established precedent and hold that § 1961
governs diversity actions and t hat post-judgnment interest
in the diversity case at bar should be cal cul ated at the
federal rate.

Ranbs Rosa v. Tel emundo CATV, Inc., 966 F. Supp. 137, 140 (D.P.R

1997) (citing Bailey v. Chattem 1Inc., 838 F.2d 149 (6th Cr.

1988); N ssho-lwai Co. Ltd. v. Qccidental Crude Sales, Inc., 848

F.2d 613 (5th Gr. 1988); Witz Co. Inc. v. M-Kan Carpet, Inc.

723 F.2d 1382 (8th GCir. 1983); Northrop Corp. v. Triad Int’|

Marketing, S.A., 842 F.2d 1154 (9th Cr. 1988); G M Brod & Co.

Inc. v. US. Hone Corp., 759 F.2d 1526 (11th Cir. 1985)); see al so

Fratus, 147 F. 3d at 30, n.5 (noting that post-judgnent interest in

1828 U.S.C. 8§ 1961 states, in pertinent part:

(a) Interest shall be allowed on any noney judgnment in a
civil case recovered in a district court. . . . Such
interest shall be calculated fromthe date of the entry
of the judgnent, at a rate equal to the weekly average 1-
year constant maturity Treasury yield, as published by
t he Board of Governors of the Federal Reserve System for
the calendar week preceding. [sic] the date of the
judgnent. The Director of the Admnistrative Ofice of
the United States Courts shall distribute notice of that
rate and any changes in it to all Federal judges.

(b) Interest shall be conputed daily to the date of
paynment except as provided in section 2516(b) of this
title and section 1304(b) of title 31, and shall be
conpounded annual | y.
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federal diversity cases is to be calculated in accord with 28
U S C 8§ 1961). Based on the procedures set forth in 8§ 1961, post-
judgnent interest shall be calculated at the rate of 2.95 percent
per annum and therefore Plaintiff’'s request that post-judgnent
interest be calculated at 12 percent per annumis deni ed.

I'11. Conclusion
_____For the foregoi ng reasons, the Court hereby ORDERS as fol | ows:

1. Plaintiff’s Mtion to Amend the Judgnent to |Include
Prejudgnent Interest is GRANTED

2. Prejudgnent interest shall be calculated at twelve
percent per annum from May 24, 2004, to February 10,
2005;

3. The anmended judgnment shall be $823,593.60; and
4. Any post-judgnent interest shall be calculated at 2.95

percent and pursuant to the procedures detailed in 28
US C § 1961.

I T 1S SO ORDERED

WlliamE Snmith
United States District Judge
Dat ed:
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